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AALU Bulletin No:  11-08 January 19, 2011 

Subject: General Estate and Gift Tax Developments: October 2010 
 

1. Trust’s Charitable Contribution Deduction is Limited to Basis 
of Contributed Property 

Major References:  ILM 201042023 

2. Payment of Charitable Pledge Directly From Pledgor’s IRA 
Does Not Result in Inclusion in Gross Income 

Major References:    INFO 2010-0204 

Prior AALU Washington Reports: 11-05; 10-135; 10-125; 06-91; 08-86; 06-88 

MDRT Information Retrieval Index Nos.: 2500.00; 7400.021; 7400.022; 7400.024 

 
SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

This Washington Report summarizes a few of the more important cases and rulings in the estate 
and gift tax areas which were decided or reported by the courts and the Internal Revenue Service in 
October of 2010, and on which we have not previously reported in Bulletins on insurance-related estate 
and gift tax matters. 

 
1. ILM 201042023 

In ILM 201042023, the IRS Office of Chief Counsel concluded that a trust’s 
charitable contribution deduction under §642(c)(1) of the Revenue Code (for certain 
trusts, the counterpart of the § 170 individual's charitable contribution deduction)  for 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref11-08A.pdf
http://www.aaluwr.org/majorrefs/Ref11-08B.pdf
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appreciated property that the trust purchased out of its accumulated gross 
income should be limited to the adjusted basis of the property, not its fair market value at 
time of contribution. 

Section 642(c)(1) allows a complex trust to take a charitable contribution deduction in computing its 
taxable income for any amount of “gross income” that, pursuant to the terms of the governing instrument, 
was paid for a purpose specified in §170(c)(2)(A) (generally charitable, religious, scientific, educational, 
etc. purposes).  A “complex trust” is a trust that satisfies at least one of the following conditions in a given 
tax year: (i) the trustee has power to retain a portion of its income; (ii) the trustee has the power to 
distribute, or permanently set aside, amounts for charitable purposes; or (iii) the trustee has the power to 
distribute trust principal. 

In the ILM, “Trust” filed an amended return requesting a refund based on an increased charitable 
contribution, which it represented was due to an error in calculation of the unrelated business taxable 
income limitations on its charitable contribution.  The Trust indenture authorized the trustee to distribute to 
charity such amounts from the gross income of the Trust as the trustee determined to be appropriate to help 
carry out the Trust’s charitable mission.  The Trust’s claimed charitable contribution deduction was based 
on its donation of three properties - via a flow-through deduction from a partnership - each of which 
properties had been purchased out of the Trust’s gross income, to three different charities.  The Trust 
claimed that each of the donated properties had rapidly increased in value between the purchase date and 
the date of donation.   

The Office of Chief Counsel noted the existence of conflicting authorities on the issue of whether, 
and to what extent, a contribution of appreciated property by a trust may be considered to be made out of 
“gross income.”  In Old Colony Trust Co. v. Commissioner, 301 U. S. 379 (1937), for example, the 
Supreme Court stated that it was not necessary for a trust to prove that contributions of cash to charity arose 
from gross income that was earned during the same year in which the cash was contributed to charity. 
Instead, the payment of cash was still considered to have its source in the gross income of a trust if the 
gross income was earned in prior taxable years.  

However, in W. K. Frank Trust of 1931 v. Commissioner, 145 F.2d 411 (3d Cir. 1944), the trustees 
contributed securities to charity which had been received in a tax-free exchange for securities that made up 
the original trust corpus. The trust had amounts of gross income which exceeded the value of the securities 
that were contributed to charity. The Circuit Court, affirming the Tax Court, held that the contribution of 
securities did not arise from the gross income of the trust and disallowed the deduction.  In W.K. Frank 
Trust, the Tax Court reasoned that, if the trust had sold the shares which it had contributed to charity and 
realized the fair market value of the shares at the dates of the gifts it would have been subject to income tax 
upon the capital gains made.  If the trust had contributed money out of such capital gains, it would clearly 
have been entitled to deduct the amounts contributed up to the amounts of net income of the trust.  

The case presented in the ILM “differs from W.K. Frank Trust in that the contributions to charity 
were not made from property that was initially contributed to the corpus of the trust, but rather property 
purchased in a previous year from gross income.”  However, Rev. Rul. 2003-123, 2003-2 C.B. 1200, 
similarly denies a § 642(c) deduction for the contribution of a conservation easement on property owned by 
the trust since its inception.  

In any event, the majority view of both the courts and relevant treatises is that § 642(c) requires that 
the contribution be “traced” to the gross income of the contributing trust, which, again in the majority view, 
does not include unrealized appreciation.  The reason for this, in the view of one treatise, is that the 
contribution of low-basis property would yield a double tax advantage: (1) avoidance of tax on the potential 
gain, and (2) the ability to deduct not only the basis, but also the gain, from gross income.  
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“Limiting the deduction to basis (representing amount previously taken into income) 

on the basis of the Court’s analysis in W.K Frank addresses a substantive question not directly controlled 
by Old Colony (which concerned a cash contribution).”  

The ILM also notes that there are certain the hazards of litigation attendant on the position that it 
adopts, noting:  

 
“We find no prior cases or other authority in which the Service has so limited a § 642(c) 
deduction and there is at least one source of counter-authority. One commentator interprets 
Old Colony as authority for a § 642(c) deduction up to the amount of gross income for that 
year in any case where the controlling document does not specifically designate the 
payment as coming from principal, whether made from ‘prior years’ cash accumulations, 
principal, or income receipts in hand, such as stock dividends or borrowings, as well as 
principal assets. . . .’  [Citation omitted] On balance, however, the majority view of the 
court’s and commentators as well as our own points to the view that Trust may not claim a 
charitable contribution deduction greater than its adjusted basis of the properties purchased 
from accumulated gross income under § 642(c).” 

IRS Information Letters 

2. INFO 2010-0204 

In response to a taxpayer’s request for information, the IRS has explained that the 
payment of the taxpayer’s enforceable charitable pledge by means of a distribution 
directly from the taxpayer’s IRA to the pledgee charity will not cause the taxpayer to 
realized gross income.  The distribution from the IRA directly to charity will be excludable 
from the taxpayer’s gross income under the “IRA Charitable Rollover” provision of the 
Pension Protection Act of 2006, as extended.   

The Pension Protection Act of 2006 (“PPA”) (P.L. 109-280) (see our Bulletin No. 06-88) amended 
§ 408(d)(8) of the Internal Revenue Code to provide that, for taxable years beginning after December 31, 
2005 and before January 1, 2008, otherwise taxable IRA distributions from a traditional or Roth IRA would 
be excluded from gross income if contributed to qualified charities.  The exclusion could not exceed 
$100,000 per taxpayer per taxable year.  Amounts excluded from gross income were not taken into account 
in determining the account holder’s charitable income tax deduction for the year.  The provision did not 
apply to distributions from qualified retirement plans. 

A qualified charitable distribution was defined as any distribution from an IRA that is made during 
the applicable period by the IRA trustee directly to a qualified public charity after the IRA owner has 
attained age 70 ½.  A distribution made to a split-interest entity, such as a charitable remainder trust, a 
pooled income fund, or a charitable gift annuity was not a qualified distribution under the PPA.  Nor was a 
distribution to a private foundation, supporting organization, or donor advised fund a qualified distribution.   

The Emergency Economic Stabilization Act of 2008 (P.L. 110-343, signed October 3, 2008 - see 
our Bulletin No. 08-86) extended the PPA provision, which had expired on December 31, 2007, through 
2009, effective for distributions after December 31, 2007.  The extension did not otherwise revise the terms 
of the exclusion. More recently, the “Tax Relief Unemployment Insurance Authorization and Job Creation 
Act of 2010,” which was signed by the President on December 17, 2010 (see our Bulletins Nos. 10-125, 10-
135, and 11-05) extended the provision for a further two years, through 2011.  The 2010 Act also allows 
taxpayers to treat distributions made for charitable purposes in January of 2011 as if they had been made in 
2010. 



 4
In INFO 2010-0204, the IRS Office of Associate Chief Counsel responded to a request for 

information about whether a taxpayer is subject to federal income tax if the taxpayer satisfies a legally-
enforceable personal pledge to a charity (presumably made before January 1, 2010) with a distribution from 
an individual retirement arrangement (“IRA”).  

The IRS explained that § 408(d)(8)(A) provides generally that so much of the aggregate amount of 
qualified charitable distributions with respect to a taxpayer made during any taxable year which does not 
exceed $100,000 shall not be includible in gross income of such taxpayer for such taxable year. In order to 
take advantage of this provision, the distribution (assuming that it was made within the prescribed time 
limits) must be made directly by the IRA trustee to a qualified charity and must be made on or after the date 
that the individual for whose benefit the IRA is maintained has attained age 70 1/2.  Further, a distribution 
will be treated as a qualified charitable distribution only to the extent that the distribution would be 
includible in gross income without regard to Code § 408(d)(8). 

Rev. Rul. 55-410, 1955-1 C.B. 297, provides that the satisfaction of a pledge to a charitable 
organization by means of a donation or gift of property that has either appreciated or depreciated in value 
does not give rise to a taxable gain or a deductible loss.  In effect, the Revenue Service explained, Rev. Rul. 
55-410 holds that a charitable pledge does not create a debt for federal income tax purposes, and is not a 
legal obligation for purposes of the grantor trust rules, the payment of which would cause the income of a 
trust to be taxed to the grantor/pledgor.  In the analogous situation presented in INFO 2010-0204, a 
taxpayer who satisfies a pledge by making a qualified charitable distribution under § 408(d)(8) from his or 
her IRA directly to a charitable organization would not include the distribution in gross income.  

The result in INFO 2010-0204 differs from the advice to the trust in ILM 201047023 in that the 
trust’s deduction was limited to basis.  It should be noted, however, that there is no requirement that a 
taxpayer’s “IRA charitable rollover” be made out of amounts of “gross income,” although, had the taxpayer 
contributed the amounts in question directly to charity, independent of his or her IRA, any deduction would 
have been worthless in the absence of gross income. 

Any AALU member who wishes to obtain a copy of any of the items discussed in this Washington 
Report may do so through the following means: (1) use hyperlink above next to “Major References,” (2) 
log onto the AALU website at www.aalu.org and enter the Member Portal with your last name and birth 
date and select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 
raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 
distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

http://www.aalu.org/
mailto:lavine@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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